











JUNE, 1928 


Journal 


of the 


American Judicature 
Society 


To Promote the Efficient Administration of Justice 





CONTENTS 


Editorial— Editorial Board Created.............. 
California Bar a Standard for All States 


Judicial Reform Has Complete Program — Brief Survey of Develop- 
ment Along All Lines.... ............. 


Rules to Prevent Second Trials............. 











Court Supervision Wins in Cleveland—Great Saving of Expense Re- 
ported—Cincinnati Judges Get Into Tangle................. 


California Has Integrated Bar— Given Self-Governing Powers Lawyers 
Pledge Public Efficient Administration of Justice 


Assignment of Cases for Trial—By J. Joseph Smith.. ................ 








Judicial Council Unifies California Courts—Judges Given Self-Govern- 
ing Powers Speed Up Work in Trials and Appeals................ 


The Des Moines Conciliation Court—By Prof. F. R. Aumann 





Control of Procedure Through Court Rules— By E. R. Sunderland.. .. 





Assist Courts in Handling Traffic Cases— Massachusetts Judicial Coun- 
cil Offers Complete Plan......... 


United States Federation of Justice Created............. 





List of Sustaining Members, Class of 1928 


—_ — ——————— ee ——- == ———_—$ —_+ 


Published Bi-Monthly Under the Auspices of the Law School of 
the University of Michigan and Northwestern University School of Law 
357 East Chicago Avenue, Chicago, II. 


Extra copies of the current number, five cents; of preceding numbers, ten cents. 
Postage extra. 











——— 








American Judicature Society 


To Promote the Efficient Administration of Justice 


(Incorporated in 1913) 


357 East Chicago Avenue, CHICAGO, ILL. 


HARRY OLSON, Chairman 
HENRY M. BATES 
CHARLES A. BOSTON 
CHARLES 8. CUSHING 
WALTER F. DODD 
AUGUSTUS R. HATTON 


JUDGE EDWARD W. HINTON 


FREDERICK W. LEHMANN 
WILLIAM DRAPER LEWIS 


THOMAS E. ATKINSON 
CHARLES E, CLARK 
WILLIAM G. HALE 
CHARLES M. HEPBURN 
WILLIAM H. LLOYD 
ROBERT W. MILLAR 
SAMUEL R. ROSENBAUM 
E. R. SUNDERLAND 
HENRY W. BALLANTINE 





Directors and Officers 


GEN. NATHAN WILLIAM MacCHESNEY 
COL. ROBERT W. MILLAR 

AMOS C. MILLAR 

ROSCOE POUND 

REGINALD HEBER SMITH 

COL. EDGAR B, TOLMAN 


COL. JOHN H. WIGMORE 


HERBERT HARLEY, Secretary 
JOHN HALE, Chicago, Assistant Secretary 


Editorial Board 


WAYNE G. COOK 
LEON GREEN 

ALBERT J. HARNO 
EDWARD W. HINTON 
O. L. MeCASKILL 
JUSTIN MILLER 
ALFRED J. SCHWEPPE 
GEORGE J. THOMPSON 
CLARKE B. WHITTIER 
ROSWELL MAGILL 


FRANK T. BOESEL 
WALTER T. DUNMORE 
SILAS A. HARRIS - 

C. W. LEAPHART 
CHARLES L. McCORMICK 
EK. M. MORGAN 

ROBERT W. STAYTON 
LAURIZ VOLD 

SAM B. WARNER 


LIST OF PUBLICATIONS 


Price of each, 25 cents, Stamps accepted 


Bulletin 1V-A—Second draft of so much of the Metropolitan Court Act as relates to 
the Selection and Retirement of Judges. This applies in large part to courts out- 
side of large cities. Pp. 127. ; 


Bulletin IV-B—Second draft of Metropolitan Court Act. Court organization for large 


cities. Pp. 94. 


Bulletin VI—Organization of Courts, by Roscoe Pound; 


Methods of Selecting and 


Retiring Judges, by Albert M. Kales; Local Courts of Limited Jurisdiction (for 
rural counties), by Herbert Harley. Pp. 68. Out of print, but these articles 
have been republished in the Journal, and copies are available at 10 cents each. 


Bulletin VII-A—Revised draft of a State-wide Judicature Act. A plan for a unified 
state court system extending from the Supreme Court to the Justice of the Peace. 
Pp. 198. Out of print, but Act has been republished in the Journal, Vol. XI, 
nos. 4 and 5, and copies are available at 10 cents each. 


Bulletin X—tThe Selection, Tenure and Retirement of Judges, by James Parker Hall. 
Pp. 32. 


Bulletin XI—English Courts and Procedure, a Report to the American Judicature 
Society by Prof, William E. Higgins. Out of print, but has been republished in 
the Journal, Vol. VII, No. 6, 


Bulletin XII—A Report on Commercial Arbitration in England, by Samuel Rosen- 
baum. Of special interest to commercial lawyers and trade associations. Pp. 72. 


Bulletin XIV—Rules of Civil Procedure Supplementary to the State-wide Judicature 
Act (Bulletin VII-A). Pp. 200. 


Bulletin XV—Conciliation and Informal Procedure, with model acts. Pp. 32. 
The Municipal Court of Chicago, historical and descriptive. Pp. 43. 





| 
| 





Editorial Board Created 


In furtherance of plans for increasing the activities of the Society an 
Editorial Board has been created. Until this time the Journal has not pub- 
lished much matter of a strictly procedural nature, but has hammered away 
at fundamentals of the administration of justice. The time has come for con- 
sideration of a good many phases of reform in the field of procedural technique. 
Our associate editors comprise a large share of the experts in this field now 
engaged in law school teaching. It is hoped and believed that they will use 
the columns of the Journal for the expression of their ideas concerning needed 
development along lines in which they have made individual research. 

Let us introduce the members of our Editorial Board: 

Thomas E. Atkinson, University of Kansas. 

Henry W. Ballantine, University of California. 

Frank T. Boesel, University of Wisconsin. 

Charles KE. Clark, Yale University. 

Wayne G. Cook, University of Iowd. 

Albert T. Dunmore, Western Reserve University. 

Leon Green, Yale University. 

William G. Hale, Washington University. 

Albert J. Harno, University of Illinois. 

Silas A. Harris, University of Idaho. 

Charles M. Hepburn, University of Indiana. 

Edward W. Hinton, University of Chicago. 

C. W. Leaphart, University of Montana. ° 

William H. Lloyd, University of Pennsylvania. 

O. L. McCaskill, University of Illinois. 

Charles L. MeCormick, University of North Carolina. 

Roswell Magill, Columbia University. 

Robert W. Millar, Northwestern University. 

Justin Miller, University of Southern California. 

E. M. Morgan, Harvard University. 

Samuel R. Rosenbaum, Author of ‘‘Rule-Making Power in 
the English Supreme Court.’’ 

Alfred J. Schweppe, University of Washington. 

Robert W. Stayton, University of Texas. 

<dson R. Sunderland, University of Michigan. 

George J. Thompson, Cornell University. 

Lauriz Vold, University of Nebraska. 

Sam B. Warner, Syracuse University. 

Clarke B. Whittier, Stamford University. 


It is obvious from the promptness of acceptance of invitations to this 
service, and from the replies made, that the law school men who have devoted 
a great deal of study, in an impersonal way, to procedure are looking for 
progress in their field. And it is most encouraging to realize that they con- 
sider the American Judicature Society a suitable agency for promoting prog- 
ress, 

The Directors of the Society hope that it will be possible before long to 
increase the size of the Journal to enable it to carry more completely than ever 
before all the information and news obtainable in the entire field of judicial 
reform. 
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California Bar a Standard for All States 


The bars of the several Canadian provinces have never been without ade- 
quate powers. Under authority of statute they developed a fairly uniform pat- 
tern. They maintained libraries and law schools, held examinations for. admis- 
sion, enforced discipline and published reports of decisions. 

Ten years ago not one of these fundamental functions of a bar was to be 
found in any state. We had reason to envy Canada her closely knit, well-., 
educated, honorable bar. In lack of statutory power our state associations de- 
veloped a wide range of less essential activities. They held general meetings, 
received reports, discussed, ate dinners and listened to speeches. 

The changes that have come about in less than a decade are interesting. 
The first appeared on the Canadian side of the boundary. Their bars never 
held general meetings. The important, but strictly professional, activities were 
conducted by the elected benchers. As Canadian lawyers became acquainted 
with our methods they felt that they were missing a good deal. They could 
have grafted all our features onto their official organizations and we cannot 
but believe that this would have been the better method. But instead they 
chose to organize voluntary associations similar to those in the states. The old 
machinery was not disturbed. 

With us change has taken the form of conferring on the existing state bar 
association, with its tradition of wide legislative interests and social inter- 
course, needed powers of self-government. There is no need for establishing 
law schools or reporting decisions, for these functions have been well taken care 
of independently. Elsewhere in this number we report on the work of the 
California State Bar, as the best example we have of the new type of American 
bar. It has made its beginning under authority of law with a larger bar than 
any other state so situated and with a unanimity of purpose and enthusiasm 
not possessed by any rivals. The long, hard struggle which preceded enact- 
ment of the bar law had the effect of uniting virtually all the lawyers of the 
state, whereas in one or two other states statutory organization was achieved 
against the wills of many lawyers. 

It is early to make a comparison, but we feel it quite safe to assert that the 
California bar is now the best situated in every way of any bar in our continent. 
It has the self-governing powers which have been so successful in the Canadian 
provinces, it retains all the traditions of service of the former voluntary asso- 
ciation and it has besides a spirit superior to that evinced in any bar on either 
side of the line. 





There are two predictions which we feel are being verified in California. 
We said repeatedly that while discipline—self-government—is essential to a 
bar, once given the needed power this function would soon appear less formid- 
able, and that constructive and affirmative measures would loom larger. This 
prediction is coming true very speedily. The all-inclusive official bar finds 
hundreds of active workers where the old exclusive association had scores. All 
are on a footing of equality. Old jealousies are buried. Every lawyer has as 
good a chance of prominence and sharing in the honors of management as 
every other. Clique government, which was unavoidable once, is now gone 
forever. Rivalry now is limited to unselfish devotion to the interests of the 
profession bent upon achieving a better administration of justice. 

The other prediction was that an official bar need have no fears concern- 
ing its relation to large numbers of lawyers in great cities who have indicated 

(Continued on page 29) 
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Judicial Reform Has Complete Program 


Four Fundamental Fields—Bench, Bar, Court Organization and 
Procedure—Brief Survey of Developments Along All Lines 





The administration of justice is an 
immensely broad field of work. It may 
have occurred to casual readers of the 
Journal that there is no complete pro- 
gram covering the entire field. But 
there is such a program and an appro- 
priate time to comment upon it as a 
unified scheme comes with the begin- 
ning of a new volume of the Journal. 

It is obvious that justice is adminis- 
tered by men and by measures. The 
men are judges and lawyers. The meas- 
ures are judiciary articles, judicature 
acts, codes of procedure and all the 
laws and rules applying to parts of the 
system. A workable analysis is reached 
by dividing the entire subject into four 
parts, namely: 

I. The bench. 

II. The bar. 

III. Court organization. 

IV. Procedure. 


I. The Bench 


Under this heading come the selection 
and retirement of judges, and their 
tenure. These matters are most firmly 
fixed in constitutions, statutes and pop- 
ular traditions. Progress here is nec- 
essarily slow. But for a generation, 
nearly, discontent with traditional 
methods of selection, retirement and 
tenure has been evidenced in many 
states by efforts to improve modes of 
popular selection and to confer a longer 
tenure. There is not the slightest proof 
that these efforts have availed. But 
right here it is necessary to remember 
that almost any method of choosing 
judges will give fair results in places 
where population is not dense, where 
the people have political wisdom and 
where the bar is capable enough and 
strong enough to exert a guiding influ- 
ence. Popular selection of judges, 


whether by party primaries or non-par- 
tisan methods, is succeeding fairly well 
under the best conditions, and especially 
in the less populous districts. 


But in the cities the plan is more 
and more subject to suspicion. In the 
largest cities it is clearly proved that a 
better method must be adopted. It 
should be possible to have one system in 
the majority of counties, and another 
where the population is large. It would 
seem that any fundamental reform 
needed in large cities must come by 
such a differentiation. 

It has been said only recently by the 
able president of a strong metropolitan 
bar association that the appointment of 
judges is ‘‘un-American.’’ It may ap- 
pear so to a lawyer of our generation, 
but there was a time when it could have 
been said with absolute verity that the 
popular election of judges was un- 
American. And it should be noted that, 
whereas there is no other eountry in 
the civilized world where dissatisfaction 
with courts exists as in our country, so 
there is no other leading nation that 
has ever tried to fill its highest offices, 
with their most technical duties, 
through a popular voting. And in the 
states where judges always have been 
appointed there is less dissatisfaction 
with the courts than in those that de- 
parted from the American tradition. 


More Than Two Ways to Choose Judges 

It needs to be said also that there are 
many conceivable ways of selecting 
judges other than by executive appoint- 
ment for life, and by popular election. 
We are not walled in by two divine 
plans. We have states in which the 
legislature takes a great part in naming 
judges. There are also various other 
modes possible. A governor could ap- 
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point for a limited term. Or appoint- 
ment eould be by a judicial council. Ap- 
pointment by any authority could be 
limited to names on an eligible list made 
up by another authority. In Ohio there 
is discussion of a plan to have trial 
judges selected by judges of the inter- 
mediate appellate courts, which judges 
would be selected by the Supreme 
Court, which would be filled by the pop- 
ular election of a chief justice and the 
choice of associate justices by the gov- 
ernor and the senate. This plan pro- 
vides terms of six or eight years. 

We are sympathetic with the hesita- 
tion to confer on governors generally 
the selection of judges for life. Too 
many governors are irresponsible poli- 
ticians, holding office for only two 
years. But we should not forget that 
in certain states, notably Wisconsin and 
Michigan, tenure under popular elee- 
tion is usually for life, and a majority 
of the judges are originally chosen by 
the governor, in filling vacancies. In 
such states the electorate has relin- 
quished nearly every power in selection 
except that of passing upon the ques- 
tion of continuing in office judges ap- 
pointed by governors having a brief offi- 
cial career. 

So, in accepting expert and respon- 
sible selection we do not necessarily im- 
pose a system of life tenure. A govern- 
or, or a judicial council, possibly guided 
by an eligible list, or by nominations 
made by the highest court, could ap- 
point judges for short terms, and leave 
to the people the question whether these 
judges should be continued after a fair 
trial. This is a most promising solu- 
tion of the great and perplexing ques- 
tion because it relieves judicial eandi- 
dates from the expense and dangers of 
popular campaigns, it provides expert 
selection in the first instance, but re- 
serves for the voters all the power they 
are conceivably able to exercise with 
any pretense of wisdom. 

Under any such arrangement, how- 
ever, it should be provided that when 
the people vote upon the continuing, or 
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dismissing, of any judge, they should 
have no other question submitted. To 
ask the sitting judge to run against a 
field of more or less self-chosen candi- 
dates is most unjust to the judges and 
most prejudicial to the bench generally. 
The judicial recall is a dead letter on 
the statute books of a number of states. 
The great campaign waged against it 
by the American bar, incidental to 
which which was the breaking up of the 
Republican party in 1912, was helpful 
in aligning professional feeling. But 
every argument against the recall is an 
argument against submitting to the 
electorate the whole choice of judges. 
The movement referred to was on the 
whole a failure because it did not as- 
sume an affirmative role and instruct 
the public in the need for protecting 
judges against insidious political ma- 
chinations of every kind. In three- 
fourths of the states we still have the 
recall substantially every time a judi- 
cial election is held. Judges not only 
face a recall election onee, under the 
wicked system which pits them against 
all other candidates, but they face it 
periodically, and at any election may be 
retired for no greater reason than the 
weakness of their party on other issues. 

Reform: in the selection of judges is, 
and doubtless for a long time will be, 
one of the nation’s greatest needs. And 
because most individuals find it difficult 
to keep interested in a remote reform 
it is peculiarly the province of the 
American Judicature Society to econ- 
tinue its interest in this field. The more 
rapid the deterioration of the bench in 
our large cities the swifter is our ap- 
proach to the time when reformation 
will be had. 

Meanwhile the integration of the bar 
affords hope that in many places strong 
local and state bars will extend their 
influence with voters. It is even pos- 
sible that in time the people will so 
willingly approve of bar guidance that 
the power they now pretend to exer- 
cise, but which really is controlled (so 
far as it is not wholly irresponsible and 
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chaotic) by professional politicians, will 
be exercised by responsible bar associa- 
tions. 


Il. The Bar 

Under this heading come _ require- 
ments for admission, and organization 
of the bar. In these fields we are al- 
ready in the midst of a nation-wide 
movement the significance of which ‘can- 
not be over-estimated. For it must be 
remembered that the bench is recruited 
from the bar, that an able bar inevi- 
tably seeks an enlightened bench and 
exercises a wholesome influence on every 
step in the administration of justice. 

As has been said, all the newer states 
for the past one hundred years departed 
from the mode of judicial selection re- 
tained in other countries. The other 
great divergence from practice univer- 
sal elsewhere lies in the lack of organie 
powers on the part of our several state 
bars. We passed through about as long 
a period before lawyers even began to 
create weak, voluntary associations. 
Only in the last decade has the profes- 
sion grappled with the matter of re- 
quirement admissions, or made provi- 
sion for adequate disciplining of its 
members. Until very recently no state 
bar has even had the allegiance of the 
entire profession, to say nothing of econ- 
trol over admissions and disbarment, 
which are the fundamental powers of 
the bar in other countries. These two 
powers are closely related, but can be 
dealt with separately. 


Requirements for Admission 

In 1921 the American Bar Associa- 
tion, after thirty years of discussion, 
adopted a standard of legal education 
requiring two years of college study 
and three years of law school study. In 
the following year delegates to the Con- 
ference of Bar Association Delegates, at 
the close of two days of forensic bat- 
tling, gave approval to the standard, 
with the qualification that the two years 
of pre-legal studies need not necessar- 
ily mean two years residence in a col- 
lege. The American Bar Association 


has sinee approved a long list of law 
schools and has a representative, Pro- 
fessor Hl. C. Horack, devoting his en- 
tire time to various phases of this work. 

Considerable progress has been made 
and the future looks bright. In eight 
states rules for admission have been 
adopted which comply with the Ameri- 
‘an Bar standard, or approximate it 


closely. They are: Colorado, Illinois, 
Kansas, Montana, New York, Ohio, 
West Virginia and Wisconsin. Sub- 


stantial progress has been made recent- 
ly in a number of other states. In ten 
other bar association ap- 
proval of the standards has been regis- 
tered. 

Opposition to the standard, so far as 
it is not due to a proprietary interest 
in the business of teaching law, is 
founded on a well deserved regard for 
the situation of the promising young 
man who has not sufficient means to pay 
for five years of schooling in approved 
institutions. As to that the American 
Bar Association Council on Legal Edu- 
‘ation has gathered figures on self-help 
by students in fifty-nine universities 
and colleges which have approved law 
schools. These figures show that about 
ten per cent of the students in colleges 
are entirely self-supporting, while forty 
per cent are providing the major por- 
tion of their support. The number of 
colleges now giving at least two years 
of work is about one thousand. Junior 
colleges are being established as parts 
of the publie school systems. With the 
exception of two or three sparsely set- 
tled states there is a college within a 
few hours’ ride of every prospective law 
student in the country. The law schools 
also make provision for a small num- 
ber of older and specially promising 
students who have not had preliminary 
college study. Objection to the stand- 
ard on behalf of the young person of 
limited means who wants to get into 
the profession quickly and easily is 
waning rapidly. Inestimable benefit 
comes from high requirements, not only 
to the administration of justice, but 


states state 
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equally to the students who are com- 
pelled to acquire the training which the 
modern practice of law calls for. And 
in the eases of many who are excluded 
there is also a saving in that they are 
turned into vocations in which they are 
more likely to succeed. 


Integration of State Bars 

Readers of the Journal should be fa- 
miliar with the rapid progress in de- 
veloping inclusive, official state bars, as 
successors to the comparatively weak 
voluntary associations which have done 
a great preparatory work, but have not 
possessed, and could not exercise, self- 
governing powers. These powers in- 
clude control of admissions, power to 
pass upon all complaints and disbar or 
otherwise impose disciplinary orders, 
and generally to manage the business 
of the profession. States in which this 
status has been reached recently are: 
North Dakota, Alabama, Idaho, New 
Mexico, California and Nevada. | 

In other states in which legislative 
sanction is difficult to obtain there is a 
plan for the affiliation of local bar asso- 
ciations with the state association, look- 
ing to an almost inclusive bar. _In 
Washington this has gone a long way 
toward integration, but of course with- 
out statutory powers. In Oregon and 
Minnesota similar plans are under way 
and in a number of states the volun- 
tary associations have- attained large 
memberships and improved methods of 
operation. The idea of the inclusive, 
self-governing bar is the most fruitful 
ever advanced in the profession, stimu- 
lating ideals of bar responsibility for 
the administration of justice long be- 
fore actual attainment of legislative 
sanction. 


III. Court Organization 

For more than a century the Amer- 
ican people did more in respect to court 
organization than all the rest of the 
world and did it almost without any 
reflection. Only since the American 
Judicature Society brought this topic 
to the front has its great importance 
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been realized. We find a fairly stand- 
ard type of organization throughout the 
country and wherever cities have grown 
rapidly we find it has broken down. 
The Judicature Socicty’s submission of 
model acts for courts in metropolitan 
districts lays down principles which 
must be accepted in order to have effi- 
cient justice in the really large cities. 
Its plan for a state-wide system of 
courts, subject to administrative con- 
trol (not judicial) by a council of 
judges has clarified all thinking in this 
field and comprises all the fruitful 
study of many years. 

The making over of courts to meet 
modern conditions requires constitution- 
al changes and is necessarily slow. But 
the validity of the Society’s proposals 
were demonstrated recently, when 
the Missouri Constitutional Convention 
adopted them all in consistent form 
with no more inducement than just the 
printed pages. A few weeks of educa- 
tion in the country districts of Mis- 
souri would have resulted in adoption 
of the judiciary article, giving that 
state the only adequate system of judi- 
cature in the country. 

The Illinois Constitutional Conven- 
tion previously had embodied the So- 
ciety’s proposals concerning unification 
of judicial power in a large city in 
framing the plan for Cook County, but 
adoption by the people was foreclosed 
because of popular hostility to various 
other articles. 


Unifying by Judicial Councils 
Sut progress, fortunately, is not re- 
stricted to constitutional change. The 
essence of the reform lies in creating 
an administrative authority in the 
state system, which inevitably unifies 
the judiciary. This can be done by 


legislative action in creating a judicial 
council, even though no more than ad- 
visory power is granted. Such a coun- 
cil, in a state where the bar is reason- 
ably strong, and is convineed of the 
need for progress, can accomplish a 
A de facto unification is 


great deal. 
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born:* judges come to feel that they 
are each and all responsible for due ad- 
ministration of justice throughout the 
state. The Massachusetts Judicial Coun- 
cil has been a pioneer in this field. An 
article in this number about the Califor- 
nia Judicial Council illustrates how 
swiftly a judicial council can imbue a 
judiciary with a great will to achieve. 

The states having judicial councils 
are: Massachusetts, Ohio, Oregon, North 
Carolina, Washington, California, Kan- 
sas, Connecticut, Rhode Island and 
North Dakota. The movement already 
is nation-wide and is certain to develop 


rapidly. While the bar is most integ- 
rated there, doubtless, the judicial 
councils will accomplish most. And 


there is a probability that before long 
one of these judicial councils will be 
given the rule-making power, enabling 
that state to take the lead. 

In the large city courts there is need 


for the administrative power which ju-. 


dicial councils exercise, and it may be 
utilized either by a body of judges or 
by an administrative chief justice. Else- 
where in this number we tell of the 
continued suecess of the Common Pleas 
Court sitting in Cleveland under a chief 
justice with power to control calendars 
and a duty to collect data concerning 
the court’s work. 


IV. Procedure 

Under the first three headings we 
have assigned great importance to each 
in turn. They are fundamental. But 
given a workable court organization, 
with able judges and a capable and self- 
respecting bar, those fundamentals will 
tend to drop from sight, leaving a great 
many procedural problems to be wres- 
tled with. We shall not attempt.to enu- 
merate these, but will suggest that the 
problem of making the jury a genuine 
aid to justice is one almost everywhere 
oppressing the bench and bar. There 
are many sides to this problem. One 
of the needs is to escape jury trial in 
matters which are too difficult for lay- 
men to comprehend with the brief 


schooling afforded in the trial of a case. 


This was a big feature of England’s 
preservation of jury trial intact, for the 
trial of business controversies in the 
English High Court with juries has 
hardly existed for a number of dece- 
ades. Under an adequate arbitration 
law, and the fostering control of com- 
mercial bodies, the trial of contract 
eases involving primarily issues of fact 
has long been accomplished so sueccess- 
fully that the High Court has been able 
to coax only a few litigants each year to 
resort to its special commercial court, 
presided over by a specialist judge, 
without a jury. 

To some extent we shall do the same 
thing as arbitration progresses. The 
businéss interests are pretty well com- 
mitted to arbitration. In such leading 
commercial states as New York, Massa- 
chusetts, New Jersey, Pennsylvania and 
California, the law fosters commercial 
arbitration. The American Arbitration 
Association is doing a wonderful work, 
not only for the business of the nation, 
but for its courts as well, by instruct- 
ing lawyers and laymen in the simple 
procedure of arbitration. This Associa- 
tion is now devoting nearly $100,000 a 
year to this great work, most of which 
money is given by business men and 
trade associations. It has a great na- 
tional panel of lawyer arbitrators. More 
than any other proposal made by the 
Judicature Society, this matter of ar- 
bitration has grown in popular favor, 
due mainly to the need of business to 
free itself from the strangling conges- 
tion of jury ealendars in great trade 
centers. 

We are on the way also to reform of 
the jury, rather than its abolition. In 
future numbers of the Journal there 
will he articles on all phases of jury 
selection and jury trial. 

Professional opinion as to the matter 
of delegating procedural control to 
judges is steadily making progress. In 
a number of states the Supreme Courts 
have power to make rules in derogation 
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of statutory rules of procedure. Others 
are on the way. It must be admitted 
that actual use of such authority is 
hesitant. There are two principal rea- 
sons for this: 

First; There has been a sensible de- 
sire to wait until the United States 
Supreme Court given power to 
formulate rules for cases at law, with 
the intention of following its lead in 
the There was reason for ex- 
pecting that Congress would have dele- 
gated this power several years ago. 
(Come it will, in time. Nobody can say 
whether the present situation justifies 
further delay by any state Supreme 
Court. 


is 


states. 


Second; Supreme Courts are not 
ideally adapted to the exercise of this 
power. In England the power was vir- 
tually dormant until a special Rules 
Committee had been created. In our 
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judicial councils we have the machinery 
for regulating procedure in precisely 
the manner in which it has been done 
for over fifty years in England. We 
look for immediate progress in the state 
in which the judicial council is first 
vested with rule-making power. 

The rapid spread of declaratory judg- 
ment procedure after a very clumsy 
start illustrates the tendency to adopt 
worthy procedural methods. Our small 
claims procedure shows that we can 
learn better methods. Other instances 
and opportunities will occur to every 
reader. Harking back occasionally to 
the fundamental things in judicial re- 
form, the Journal will in the future de- 
vote more attention to the technical 
sides of procedure, and in this we shall 
be well equipped through our new Edi- 
torial Board, comprising twenty-five or 
more of the best equipped specialists in 
this field. 


Rules to Prevent Second Trials 


By amendment of the constitution 
and adoption of an appropriate bill, the 
California appellate courts have been 
authorized, in eases in which a jury is 
not a matter of right, or is waived, to 
ascertain the facts adduced at the trial, 
or from additional evidence taken in the 
appellate court, and to make findings 
contrary to or in addition to those made 
by the trial court and to direct the en- 
try of any judgment or order that the 
case may require. 

Such authority is intended to obviate 
sending cases back for retrial. It should 
be of material assistance in reducing 
this evil, all too prevalent in American 
practice, and almost unknown in the 
Snglish practice. 

In respect to this power it is inter- 
esting to compare the rules drafted by 
the American Judicature Society, and 
published as Bulletin XIV, in which 
the power is extended, under limits, to 
cases tried by jury. In those rules Sees. 


5) and 36 of Article 41 (Appeal) read 
as follows: 


Sec. 35. In an appeal from a judgment 
or order entered in a proceeding in which 
the right of trial by jury existed (whether 
exercised or not) the Court of Appeal shall 
have power, in its discretion, to receive 
additional or newly discovered evidence 
orally, by affidavit, by deposition, or by 
reference to a master, for the purpose of 
sustaining a verdict or judgment, when- 
ever the error complained of is 


(1) Lack of proof on some matter cap- 
able of proof by record or other in- 
controvertible evidence; 

Defective authentication of docu- 
ments or records; 

Failure to lay the proper founda- 
tion for evidence which can, in fact, 
without involving some question for 
a jury, be shown to be competent; 
Failure to admit any matter of 
proof upon which, if introduced at 
the trial, a verdict would have been 
directed for the respondent. 

Sec. 36. In an appeal from a judgment 
or order entered in any other proceeding, 
the Court of Appeal shall have power, in 
its discretion, to receive additional evi- 


(2) 


(3) 


(4) 


dence in the same manner, for any pur- 
pose. 








Court Supervision Wins in Cleveland 


Last Year’s Report Shows Continued Efficiency and Saving— 
Cincinnati Judges Get into Tangle in Attempt to Rescind 
Adoption of System Which Profits Cleveland 





An act adopted in Ohio in 1923 pro- 
vides that in any county in which there 
are two or more Common Pleas judges 
the bench may elect from its number a 
chief justice, who shall, until the end 
of his term as judge, exercise large ad- 
ministrative powers. Judges are re- 
quired to make monthly reports to him 
and he is required to make an annual 
report showing in detail the work of 
the court. The Common Pleas Court of 
Cuyahoga, in which Cleveland is lo- 
cated, acted promptiy under this law 
with a degree of success which is most 
inspiring. (See Journal, Vol. VII, Nos. 
4-5.) 

The judges of the Common Pleas 
Court in Cincinnati on Dee. 29 last 
adopted a resolution for the purpose of 
giving effect to this act. Eight of the 
nine judges were present: one did not 
vote, and the resolution, which we 
quote, was adopted by a vote of five to 
two. 


WHEREAS, At a meeting of the judges 
of the Court of Common Pleas of Hamil- 
ton County, Ohio, held on November ..., 
1927, it was the opinion of said judges 
that certain improvements in the proced- 
ure of the business of the court for the 
dispatch and disposition of said business 
were necessary. ... 

BE IT FURTHER RESOLVED, That 
there be designated a chief justice of the 


Court of Common Pleas of this county 
who, in addition to the powers imposed 


upon him by statute, shall have authority 
to draw and impanel all juries to serve in 
this court; to interrogate persons sum- 
moned for jury service as to their qualifica- 
tions, and to excuse from such service per- 
sons entitled thereto; and to assign said 
juries to the various rooms with the as- 
sistance of the jury commissioners. 


Judge Frederick L. Hoffman was 
then elected chief justice. Subsequent- 
ly, dissatisfaction with this action hav- 
ing arisen, a committee of judges re- 
ported that the action of Dee. 29 could 
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be rescinded, and a majority of the 
court proceeded to adopt a resolution 
of this character, over the objection of 
Judge Frederick L. Hoffman, who held 
that, having been designated chief jus- 
tice under and pursuant to the statute, 
he could not be displaced before the end 
of his term. 

A majority of the judges then chose 
Judge Thomas H. Darby as ‘‘ presiding 
judge” for a term of one year. Pre- 
viously in this court the position of pre- 
siding judge had been held successively, 
in rotation, by all the judges, for terms 
of six months each. There had never 
been any systematic administrative su- 
pervision associated with the position 
and neither at the time of the election 
of Judge Darby, nor since, has there 
been any attempt to define his powers 
and duties as ‘‘presiding judge.’’ It 
has been stated, however, that the court 
would, in the main, function under the 
‘‘chief justice system’’ but with a ‘‘pre- 
siding judge’’ in place of the statutory 
“chief justice.’’ 

The resolution quoted had been sup- 
ported by the Cincinnati Bar Associa- 
tion and the Law Club. As it appeared 
proper to have a-higher court pass upon 
the regularity of the proceedings thus 
had, Prosecutor Charles P. Taft, 2nd., 
was requested to present the matter to 
the Supreme Court. Judge Hoffman 
made a request for a monthly report 
from Judge Chester R. Shook, one of 
the judges of the court, who failed to 
comply, and Mr. Taft thereupon applied 
for an order from the Supreme Court 
to compel him to do so. At the same 
time the prosecutor filed a proceeding in 
mandamus against Judge Hoffman to 
compel him to exercise the powers econ- 
ferred upon him by virtue of Section 
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1558 of the Ohio General Code, and the 
steps leading up to his election as chief 
justice. 

According to figures presented by 
Judge Neweomber in the Ohio Law Bul- 
letin and Reporter for Nov. 7, 1927, the 
Cincinnati Common Pleas Court was 
seventeen months behind in its docket, 
while the properly supervised court in 
Cleveland had reduced this loss to six 
months. Quite as striking is the fact 
that in the few weeks that Chief Jus- 
tice Hoffman presided, the court gained 
249 cases on its docket. 

It is reported that the requirement 
for monthly reports from judges un- 
der the act was the particularly dis- 
tasteful thing that caused the rescission, 
so iti may be presumed, that, if the ma- 
jority of the judges are sustained by 
the Supreme Court decision to be made, 
there will be no such reporting in the 
future. And it is easy to predict that 
without such reporting, and the power 
which goes with it to superintend the 
administration of the court, there will 
be no improvement over the former, 
easy, comfortable, but inefficient, opera- 
tion of the court. 


A Well Managed Court 

Meanwhile the Common Pleas Court 
sitting in Cleveland has been running 
like a chronometer under the super- 
vision of Chief Justice Homer G. Pow- 
ell. In reporting on the operation of 
this court shortly after the chief jus- 
tice plan had been adopted, this Jour- 
nal said that it was the best court of 
general jurisdiction in the country. It 
has steadily increased its claims to this 
great distinction. Its report for Janu- 
ary, 1928, covers both civil and crim- 
inal litigation, and contains detailed re- 
ports from its special motions branch, 
from the county prosecutor, the proba- 
tion department, the criminal record de- 
partment, the assignment commissioner 
of the grand jury and the domestic 
relations branch. 

This report, like preceding ones, 
proves conclusively that published re- 
ports are necessary for courts as well 


as for administrative agencies of gov- 
ernment and suggests strongly that no 
proper administration of justice can be 
afforded in a large center except 
through a system of supervision and 
periodical reporting. The judicial de- 
partment can no more give efficient 
service without knowing what has been 
going on than any other branch of gov- 
ernment. The reports constitute a 
memory and afford a basis for future 
administrative plans. 

The most convenient summary of the 
latest Cleveland report is found in an 
address by €hief Justice Marshall, of 
the Ohio Supreme Court, at a meeting 
of the Common Pleas Judges’ Associa- 
tion: 

“The organization of the Common Pleas 
Courts of Cuyahoga County has challenged 
the attention of the bench and bar of the 
entire country. By the co-ordination of 
the work of that court and the co-opera- 
tion of the score of judges who are con- 
stantly at work under the direction of a 
chief justice and an assignment commis- 
sioner lost motion has been eliminated, 
and the volume of business disposed of 
by the court has been largely increased 
without detriment to the quality of the 
work. The judges are disposing of ap- 
proximately 1,000 cases each per year, and 
though the personnel of the judges is 
worthy of the highest praise for efficiency 
and the spirit of service, this record could 


only be accomplished under a system which 
is itself the highest type of efficiency.”’ 


The report shows that the publie pays 
only a little more than half as much 
per case as before the adoption of the 
system notwithstanding that there has 
been an inerease in the salaries of 
judges and court constables amounting 
to $61,821. Here are the details of this 
comparison : 


Average 
cost Increase 

per case in salary 
oo arr as 8=3—hfs—s cn ania a alee 
oer ree 25.64 $17,201.36 
nee 25.09 42,713.21 
a CR re ane 23.39 58,168.77 
Pe. (kent os ks 21.30 61,821.45 


The system has saved the people of 
the county $1,039,833.59 in a little over 
four years compared with what the 


cost would have been if the cost per 
ease had continued what it was imme- 
diately preceding the natin should 
we say, reformation? 
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The following table shows the num- 


ber of cases each year with the actual 
saving in fees paid to petit jurors, a 
saving that could not have been effected 
without the expert supervision of ad- 
ministration which prevails in the 
Cleveland court: 

Saving in 


amount paid 


Cases dis- petit jurors 


Year posed of of 1922 
PSE arr oo: eer 
RONG bss sasia 16,708 $11,578.62 
BE: bk ard & data 17,640 34,889.69 


Pea eae eee 18,128 41,630.12 
TT ee Cree Tee 20,347 37,854.07 


The people of Cuyahoga County saved 
money by the successful operation of 
this co-ordinated court, litigants bene- 
fited by its efficiency and lawyers prof- 
ited by avoiding waste of time and ef- 
fort, by completing their cases, and by 
escaping many annoyances. And law- 
yers profit more broadly from the satis- 
faction which the public feel in an in- 
stitution which is capably performing 
its invaluable function. 


California Has Integrated Bar 


Official State Bar Provides for Exercise of Self-Governing Powers, 
Creates New Means for Assisting Legislature, and 
Wins Press and Public Confidence 


The California Bar obtained its self- 
governing powers only after six or 
seven years of unwavering, undiscour- 
aged struggle. A governor’s veto im- 
posed the last two years of delay. When 
his successor had approved the bar act 
the Chief Justice of the Supreme Court 
with four members of the Board of Gov- 
ernors appointed by him proceeded to 
organize the bar, which work culmi- 
nated in the election of a full Board 
on Nov. 18, 1927. 

The Board found abundant work on 
hand in executing the terms of the act.' 
First came the formulation of rules for 
the guidance of administrative commit- 
tees in disciplinary matters. In the in- 
terest of simplicity and expedition rules 
were adopted as follows: 


Rule 12. Pleadings. The only plead- 
ings permissible upon proceedings before 
the Board of Governors, or a local admin- 
istrative committee, against a member of 
the state bar are the complaint and the 
answer thereto. Demurrers and motions 
to strike shall not be allowed. 

Rule 27. Proceedings to be informal. 
In making investigations, conducting hear- 
ings and in all other matters before the 
local administrative committees the pro- 
ceedings shall be simple and informal, but 
thorough, with the object of ascertaining 
the truth concerning the matters under in- 
vestigation. Technical rules of evidence 
need not be observed. 


iFor full text of California Bar Act see 
Journal, Vol. IX, No. 1, page 7 


Rule 29 provides that ‘‘no informal- 
ity shall invalidate findings,’’ and in 
Rule 31 we find: ‘‘it shall be the duty 
of the committees to proceed to a speedy 
trial and prompt decision.” In view of 
these provisions one of the officers re- 
ports that the simplification of its own 
procedural rules is a good school for 
lawyers. ‘‘If the Bar, in matters which 
affect the right of a lawyer to practice 
his profession, can simplify proceed- 
ings, why cannot it simplify procedure 
in civil and criminal matters? It ean, 
and ultimately will, for we are creating 
a precedent for such a change. It is a 
process of education.’’ 

The next work was to formulate rules 
of conduct—not merely declarations of 
principles, but enforceable rules, viola- 
tions of which can be punished under 
the Bar Act. These rules are now await- 
ing approval by the Supreme Court. 

Work is now pending in the field of 
qualifications for admission and_ this 
will be done with due deliberation and 
only after complete information shall 
have been obtained and thoroughly dis- 
cussed. . 


Winning Esprit de Corps 


The most important problem of all is 
said to be that of changing the attitude 
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of the profession toward its function, 
to make every member realize that the 
Bar’s problems are his problems, and 
that the ultimate success of the State 
Bar depends upon the hearty co-opera- 
tion of all members. In furtherance of 
this desirable morale the Board of Gov- 
ernors created five sections, namely: 
1. Civil Procedure, 2. Criminal Law and 
Procedure, 3. Courts and Judicial Offi- 
cers, 4. Regulatory Commissions, and, 
5. Professional Conduct. Every mem- 
ber, was requested to enroll in one of 
these sections. In a short time over 
2500 had made their choices, and now 
these sections are being organized for 
work. 

The Board suggested certain major 
subjects as an outline of study. When 
any section shall have approved a prin- 
ciple the Board will have it expressed in 
a bill by expert draftsmen. Then, if 
approved by the entire Bar, the bill will 
be introduced in legislature. No state 
has ever had such machinery for utiliz- 
ing professional knowledge in the solu- 
tion of problems in which bar and leg- 
islature should co-operate. The best 
minds of the state are brought to this 
work; there is no haste; their submis- 
sions must be accepted by a majority 
of the entire profession, acting very 
much as jurors, and finally, in a care- 
fully drafted bill, the matter goes to the 
legislature. For worthy measures this 
would appear to be the best way to se- 
cure enactment; for unworthy or un- 
tested theories it provides a most diffi- 
cult approach to enactment. It educates 
lawyers and legislators alike. 

Organizing the sections began with a 
meeting in San Francisco attended by 
over four hundred. Similar meetings 
will be held throughout the state. At 
the annual meeting Oct. 11-13, in Pasa- 
dena, the sections will report and their 
recommendations will be voted on. 
‘‘Through this procedure we will inter- 
est the members of the Bar in these 
problems, and in so doing, we will grad- 
ually solidify the entire membership un- 
til we are a self-conscious body, united 
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’ 


in spirit as well as in form,’’ says our 
informant. 

The Board of Governors inculeates a 
sense of general responsibility by hold- 
ing its monthly meetings in different 
cities, being guests for the evening of 
the local association, where plans are 
fully discussed. This helps to strength- 
en the local bodies as well as to attach 
them to the state work. 

In 1927, and before the California 
Bar Association had secured adoption 
of the Bar Act it had sponsored, it es- 
tablished The State Bar Journal, a 
monthly which has proved a powerful 
agency in welding the lawyers of the 
state into a living organization. And 
since formal organization it has sup- 
plied the press of the state with brief 
reports on its plans and doings. The 
result of this is conspicuous in favor- 
able newspaper articles and editorials, 
translating to all the people the facts 
concerning State Bar efforts to achieve 
higher standards and to work for a bet- 
ter administration of justice. All this 
will sound Utopian to most readers, so 
it should be supplemented by the fol- 
lowing exhibit of headings over editor- 
ials which have been published : 

“BAR GOVERNORS ACT TO BAN TECH- 

NICALITIES.” 

“LAWYERS WORKING HARD.” 
“STATE BAR HEAD URGES SIMPLE 

LAWS.” 

“LAWYERS ATTACK PROBLEMS.”’ 


“LEGAL PROFESSION DISCLOSES HIGH 
SENSE OF RESPONSIBILITY TO PUB- 


LIC BY THE REGULATIONS JUST 
ADOPTED.” 
“BAR ASSOCIATION CLEANING UP.” 


“STATE BAR DOING GOOD WORK.” 

“CALIFORNIA LAWYERS OUT FOR 
PROGRESS.” 

“AN INSPIRING ATTITUDE.” 

“SHYSTER LAWYERS THING 
PAST.” 


The best efforts of the best lawyers 
to clean up in certain other states have 
resulted in headlines which could not 
avoid creating the impression that near- 
ly all lawyers are crooks. Self-govern- 
ment, the California State Bar is prov- 
ing, is an internal combustion engine; 
the fights are on the inside. If shysters 
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need to be disciplined it will be done 
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before the whole profession has been 
smirched. 


Our correspondent, a member of the 
Board of Governors, puts it very con- 
servatively when he sums up: ‘‘I think 
it can be fairly said that we have ac- 
complished much more than we thought 
possible when we were inducted into 
office. There is a general feeling on the 
part of the Bar and on the part of the 
public that here is a responsible organi- 
zation endeavoring to measure up to the 
responsibilities placed upon it by the 
State Bar Act, and that we are sin- 
cerely endeavoring to improve the ad- 
ministration of justice.’’ 

The Board of Governors has fifteen 
members. Joseph J. Webb, of San 
Francisco, leader of the self-governing 
bar movement, was elected president. 
Albert A. Rosenshine, of San Francisco, 
is secretary-treasurer. 

In commenting upon progress made 
in the first six months President Webb 
says, in the May number of the State 
Bar Journal: 

During all of this six months’ period 
while the members of the Board were edu- 
cating themselves, they were likewise en- 
deavoring to educate the members of the 
bar. For the real task before the Board 
is a far more difficult one than that of 


merely adopting rules for the guidance of 
administrative committees or rules of pro- 


fessional conduct or rules changing pro- 
cedure. Our success must rest largely 
upon a fundamental change in the attitude 
of the legal profession toward its function. 
We quote from an article by Hon. Joseph 
M. Proskauer, Justice of the Appellate 
Division of the Supreme Court in New York, 
First Department, which article appeared 
in the March issue of the American Bar 
Association Journal, the first six lines 
reading as follows: 


“Workable law reform will not be ac- 
complished merely by specific change in 
the statute rule. It must rest largely 
on a fundamental change in the group 
psychology of the legal profession to- 
ward its function and of the lay psycho- 
logical attitude toward the admisistra- 
tion of justice.” 


This important task the Board hopes to 
solve by endeavoring to have all members 
of the bar study these questions, and that 
we hope to accomplish through the medium 
of the section plan; it has a two-fold pur- 
pose: one to make every member of the 
profession realize that these problems are 
his problems, and that the ultimate suc- 
cess of the state bar depends upon the 
hearty cooperation of all members; and, 
secondly, to mobilize the aggregate intel- 
lectual resources of the members of the 
state bar. The response to the request 
of the Board of Governors has been both 
gratifying and very encouraging. It is 
convincing proof that the bar is funda- 
mentally sound and will respond to con- 
structive and determined leadership. The 
problems confronting the California bar 
are similar to the problems that have en- 
grossed the ablest minds of the American 
bar for years past. This, however, is the 


first time that the intellectual resources 
of the entire bar of the state have been 
mobilized. 


The Assignment of Cases for Trial’ 


3y J. Josepu SmirH* 


Among the methods suggested to re- 
lieve the growing congestion in our 
courts is a change in the manner of 
assigning eases for trial. In this con- 
nection the calendar practice of other 
jurisdictions may be of interest. In 
the investigation of causes of conges- 
tion by a committee of the New Haven 
County bar, information concerning the 
calendar practice in the courts of gen- 
eral civil jurisdiction in some twenty 
cities in other states was obtained by 
interviewing or eorresponding with 

+Reprinted by permission of the Connecti- 
eut Bar Journal. 

*Mr. Smith is a member of the Waterbury 


bar and Research Fellow of the Yale Univer- 
sity School of Law. 


court officials or members of the bar 
therein.’ Although the practice varies 
among these cities, sometimes even with- 
in the same state, they are almost unan- 
imous in using some form of automatic 
assignment of for trial. <A de- 
scription of a few representative meth- 
ods will give an idea of the type. 

The proceedure in use in Boston is, 
briefly, as follows: 


CaSeS 


INew York, 


Rochester, and Buffalo, New 
York; Boston, Springfield, and Worcester, 
Massachusetts; Jersey City and Newark, 
New Jersey: Los Angeles and San Francisco, 
California; Chicago, Illinois: Minneapolis, 
Minnesota: Cleveland and Cincinnati, Ohio; 
Philadelphia and Scranton, Pennsylvania; 
Indianapolis, Indiana; Little Rock, Arkansas; 


Birmingham, 
Island. 


Alabama; Providence, Rhode 
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When the case is at issue, it is nec- 
essary for one of the parties to mark it 
for the trial list. A trial list is made 
up each month, but the October list is 
the important one, as it is in use all 
year. A certain number of cases are 
taken every week from the general Oc- 
tober list and placed on a short list by 
the clerk. If both parties do not wish 
a case to be placed on the short list 
when reached in its numerical order, 
they may by agreement mark it 
‘‘Passed’’. If, later, either party de- 
sires to have one of these cases placed 
on the short list, he can do so by no- 
tice to the other party and to the clerk. 
When a ease is placed upon the short 
list it goes into what is known as the 
F section. If both agree to try the 
case when reached or if either party 
requests it the ease is placed in the B 
section, to be tried when reached in its 
numerical order. The clerk notifies by 
telephone counsel in the B section cases 
when in his opinion they will be wanted 
shortly for trial. 

If the parties are not ready when 
reached, the case goes off and must be 
re-marked for the general trial list, 
which, of course, means a long delay. 
If one party is ready, he may have the 
other non-suited or defaulted. No ex- 
cuses for postponement are accepted ex- 
cept actual engagement in a court of 
equal or greater jurisdiction, or sick- 
ness. 

Cases may stay in the F section of 
the short list from one to three weeks, 
depending on the general condition of 
the list. If they are not placed in the 
} section, in this time, which is desig- 
nated by the court, they are ‘‘continued 
generally,’? which means that they go 
off and must be re-marked for the gen- 
eral list, as indicated. 

Counsel feel that this system is work- 
ing well, considering the amount of 
business. 

New York Practice 

In the various divisions of the, Su- 

preme Court of New York there is some 


variation in calendar practice, but in 
general the procedure is as follows: 

When the pleadings are closed, one of 
the parties files what is known as a 
‘‘note of issue’’ and thereupon the Cal- 
endar Clerk places the case upon the 
General Calendar, in order of date at 
which an issue was reached. 

From the General Calendar cases are 
taken, in order to make up a Day Cal- 
endar for each day of the term, which 
is called daily by one of the justices. 
The Day Calendar is divided into two 
sections, Ready and Reserve Calendars. 
Cases on the Reserve Calendar, if 
marked ready, will be passed for the 
day and in sequence added to the Ready 
Calendar, from which they are sent in- 
to court rooms for trial. Unless a 
stipulation has been filed exeuses for 
postponement must be made by affidavit 
at the call of the case on the Reserve 
Calendar. Cases on the Reserve Calen- 
dar may either be marked ready and 
passed, so as to advance toward a place 
on the Ready Calendar, or marked ‘‘ Off 
Calendar.’’ In only a few counties is 
marking for a day certain allowed. 

Cases on the Ready Calendar must 
be ready for trial, and if not ready will 
be marked off, unless adjourned for 
cause shown to have arisen after they 
were placed on the Ready Calendar. No 
application for postponement is enter- 
tained after a case is sent to a part for 
trial. The court will, however, adjourn 
for not. more than three days a ease on 
the Ready Calendar for actual engage- 
ment of counsel in a court of equal or 
higher jurisdiction. 

Cases marked ‘‘Off Calendar” can 
only be restored to the foot of the Gen- 
eral Calendar upon the filing of a new 
note of issue, which means a long delay, 
at least two years in jury cases at the 
present time. 


Cleveland System 
The system in use in Cleveland has 
attracted more attention, it is safe to 
say, than any other now in use in this 
country. There the assignment of eases 
is handled, under the supervision of the 
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Chief Justice of the Common Pleas of 
the County, by one of the Court Con- 
stables, who is designated the Assign- 
ment Commissioner. When a ease is 
filed it is given a number, and when 
the pleadings are closed it is sent to 
the assignment room. The commissioner 
takes the eases in their numerical order 
and publishes a list of a number of the 
cases for three days in what is known 
as the ‘‘ Active List’’ to give the coun- 
sel notice that they are soon to be 
reached for trial. While on the Active 
List cases may be continued for various 
reasons, but not more than twice ex- 
cept for some extraordinary reason al- 
lowable by the Chief Justice. After 
publication in the Active List, cases are 
placed in the ‘‘Trial List,’’ from which 
they are sent into court rooms for trial. 
No eases are taken out of the Trial List 
except for cause arising after the case 
has been published in the Trial List, 
and onee assigned to a trial room must 
he tried, settled or dismissed. The as- 
signment commissioner keeps in touch 
with the other courts in the city by 
telephone, and keeps posted the names 
of counsel engaged in those courts. He 
does not send a ease in to be tried while 
counsel in the case are so posted. If, 
however, counsel are of record in from 
50 to 200 eases pending in the Common 
Pleas, their ease is sent in unless they 
are posted for two or more eases being 
tried in the other courts; if they are 
of record in from 200 to 400, three eases 
in the other courts; if more than 400, 
four eases. 

Counsel may be held in contempt of 
court for failure promptly to make en- 
try of the settlement of eases. 

Although there was much opposition 
to these rules when first adopted, they 
have been strictly enforced under the 
leadership of Judge Powell, and have 
aided materially in clearing up the 
dockets and enabling speedy trial of 
eases, so that today, we are told, the 
Cleveland bar is strongly behind them.” 

2TIn Cleveland, according to the 1927 report 
of the Chief Justice of Cuyahoga County, the 
average number of civil cases finally dis- 
posed of per judge per year has increased 


from 742 in 1922 (the last year before the 
new system went into effect) to 1,051 in 1926. 


It will be noted that in all three of 
the systems outlined there are three 
parts to the calendar. Cases are moved 
from the first to the second part by the 
official in charge of the calendar. In 
New York and Boston, further assur- 
ance of readiness for trial is necessary 
to reach the trial list; in Cleveland it 
is assumed that the case is ready for 
trial by the time it reaches this point. 
The condition of the calendar is shown 
by the loeal legal publications. In some 
places where such publications do not 
exist, as in Hudson County, New Jer- 
sey, where a somewhat similar method 
of assignment is in effect the daily pa- 
pers earry such information. 

Among the advantages claimed by its 
proponents for a system such as the one 
in use at Cleveland are: 

(1) The court is kept supplied with 
business so that the time of court and 
jury is fully utilized—there is no break- 
ing down of the calendar. 

(2) The time of the bar is not taken 
up attending assignment calls. 

(3) Once the pleadings are closed a 
case moves up to trial in its chronolog- 
ical order, foreing some action by coun- 
sel by the time it is reached for trial, 
furnishing a spur to quicker settle- 
ments. 

(4) Provision is made for engage- 
ment of counsel, and also for postpone- 
ment for other reasons when necessary 
for the bar, without interference with 
the orderly handling of the ealendar. 

(5) The official in charge of the eal- 
endar is enabled to tell with some cer- 
tainty the status of the eases coming to 
the top of the ealendar, and so better 
to estimate when each ease is likely to 
he reached, and to keep counsel in- 
formed. 

The sueeess of the system in prac- 
tice in Cleveland should entitle it to 
careful consideration, at least, in con- 
nection with the situation which has 
created a problem for us here in Con- 
necticut. 

The average time in which a case is reached 
for trial after filing has been cut down from 
hetween eighteen months and two years to 
between eight and nine months. The new 


calendar practice and its administration are 
given credit for much of the improvement. 








Judicial Council Unifies California Courts 





Full Judge Power of the State Now Utilized in Speeding Up 
Calendars—Judges All Realize Responsibility for 
Progress—Council Seeks Information Everywhere 


The California Judicial Council is 
giving the country a magnificent ex- 
ample of what such a body can do when 
its members are heartily concerned in 
improving judicial methods. It organ- 
ized in December of 1926 and immedi- 
ately began an extensive survey of the 
condition of trial and appellate calen- 
dars throughout the entire state. In 
January an emergency appropriation 
was made for the Council by the legis- 
lature and two or three months later a 
substantial appropriation, $40,000, fol- 
lowed. 

Upon organization Chief Justice 
Waste authorized Superior Court Judge 
Harry Hollzer, of Los Angeles, to de- 
vote all of his time to the Council’s 
work and Judge Hollzer is still engaged 
in this work. At the present time he 
is travelling throughout the country to 
study systems employed in court ad- 
ministration, and also procedural rules, 
something never before done in an offi- 
cial way. Governor Young, who has 
been heartily in sympathy with the Ju- 
dicial Couneil, directed Judge Hollzer 
to devote two months to this broad sur- 
vey. 

California presented a more difficult 
problem for unification of the judiciary, 
probably, than any other state. When 
its judicial system was established the 
constitution makers were governed by 
one principle then apparently para- 
mount, that of providing every county 
with a judge of full jurisdiction. The 
counties were very large and the popu- 
lation sparse. While some waste of ju- 
dicial power might be presumed, it was 
considered best that every county 
should have its own Superior Court 
judge. The needs of the localities that 
were new and widely separated were 


considered and not the needs of a great, 
populous state with two metropolitan 
districts. 

That principle did favor the isolated 
localities. They did not have to wait 


.for a judge to visit them periodically. 
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But it prevented anything like a com- 
plete use of the judicial power pro- 
vided by the state, because in the coun- 
ties which did not become populous—a 
great majority of them—the full time 
of a judge has never been required. 

So when the Judicial Council made 
its survey it found in the populous cen- 
ters badly congested calendars, them- 
selves breeders of litigation, as well as 
of delay in reaching trial. It found ap- 
pellate courts overloaded. And it found 
in many counties judges with spare 
time. So a first step was to unlock the 
available judicial power of the state 
and render it available where needed. 
It was necessary to overcome a long 
tradition that made judges local and 
independent, and provided a very easy 
career for many of them, while their 
colleagues in busy centers were being 
overworked. — 

Progress Is Rapid 

The Council sueceeded in overcoming 
the tradition and utilizing the full ju- 
dicial power of the state. It succeeded 
in the difficult, but necessary, task, of 
creating a feeling of unified responsibil- 
ity on the part of all the judges, city 
and country, trial and appellate, for 
the administration of justice as a state 
function. Immediately improvements 
were noticeable in the increase of work 
done in the large cities and in the ap- 
pellate branches. 

Lawyers are inclined to object to en- 
larging appellate courts by temporary 
additions of trial judges. They want 
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to know the personality of the judges 
of reviewing courts. But as a matter 
of principle it cannot be refuted that 
it is readily possible, under a respon- 
sible assignment plan, to select trial 
judges amply capable of appellate work. 
There is much stronger reason for ex- 
pecting such an assignment authority, 
with expert knowledge, to pick abler 
judges from the trial bench to aid ap- 
pellate courts than the people can elect. 
This is obvious. And it has been done 
in California in the past year most suce- 
cessfully. Appellate courts have been 
assisted notably and the trial bench has 
been dignified. In New York and in 
Illinois intermediate appellate branches 
have long been filled most acceptably 
by appointment of trial judges. 

The California Council has had the 
benefit, of work done by the first judi- 
cial council in the country, that of 
Massachusetts, which has supervised the 
work of the courts generally and acted 
as a liason body between courts and leg- 
islature. Probably in California more 
difficult problems have been encoun- 
tered than in Massachusetts. But, led 
by Chief Justice Waste, who has added 
these duties to the pressing duties of his 
office, the Council has done heroie work 
and the people of the state realize that 
all along the line things are on the up- 
grade. The advice of the Council on 
every sort of judicature problem is 
likely to be heeded by the legislature. 
And a spirit of perfect sympathy and 
co-operation between the Judicial Coun- 
cil and the integrated State Bar exists. 
soth are pressing forward in their fields 
to afford a better administration of 
justice. The pledge has been given to 
the public and is in the way of fulfill- 
ment. 

It is already obvious that Chief Jus- 
tice Waste is conservative in reporting 
that: ‘‘The judiciary of the state, par- 
ticularly the judges of the Superior 
Court, have proved to be a very mo- 
bile foree.’’ A plan is now in force 
providing for regular visits to other 
counties for a year by certain Superior 
Court judges, instead of by special as- 


signment. The state is at once given a 
reserve supply of judges to be employed 
in the populous centers. 

Need Rule-Making Power 

It is likely that proeedural problems 
will be determined before long by the 
Judicial Council, through authority 
conferred by the legislature. The con- 
stitutional amendment creating the 
Council had such a provision, but it 
was wisely surrendered in order to se- 
cure passage of the amendment for sub- 
mission to the voters. At the present 
time no judicial council in any state 
possesses rule-making power. Washing- 
ton is best equipped in this respect, for 
the rule-making power is there vested in 
the Supreme Court and there is an ae- 
tive judicial council. 

This Society has argued repeatedly 
that the making of rules generally in 
the procedural field is not naturally a 
function of the supreme courts. They 
exist for other work of paramount im- 
portance. They are overworked. Our 
history is full of examples of the re- 
luctance of supreme courts to exercise 
the rule-making power. In England 
there was the same situation in the early 
years under the Judicature Acts, and 
not until a Rules Committee was ere- 
ated was the power energetically exer- 
cised. 

In the state of Washington the Judi- 
cial Council, representative of all the 
courts, just naturally assumed the ini- 
tiative in formulating rules, a work that 
requires a great deal of time. The Su- 
preme Court gives these rules authority 
by adoption. The first such rules are 
commented upon in the April, 1928, 
number of this Journal. 

The Judicial Council, wherever ere- 
ated, is an administrative body, having 
at all times a broad and detailed knowl- 
edge of conditions in all the courts. The 
making of rules is closely allied with the 
making of administrative orders. The 
correct system for our states will be 
achieved when a judicial council is em- 
powered to make rules and apparently 
that time is not far distant. 








The Des Moines Conciliation Court 


Economical Method Applied for Adjudication of Small 
Causes Under Iowa’s Original Statute, After 
Years of Effort 


After long waiting and much striving 
the small claims court has come to Lowa. 
Des Moines now joins Chicago, Cleveland, 
Minneapolis, Kansas City, Portland, 
and Topeka in that long list of cities 
that have established courts for the set- 
tlement of those small disputes which 
are so often the criteria of our courts. 

The Des Moines Conciliation Court is 
the first of its kind in Iowa and comes 
only after eight years of activity. It was 
in 1920 that steps were first taken to 
make it possible. In that year at the 
Twenty-sixth Annual Meeting of the 
Iowa Bar Association, the Committee on 
Law Reform recommended for discussion 
certain of the Code Commissioner’s Bills. 
Among the proposals was one providing 
for court rules for conciliation of small 
claims. 

Dean Vance of the Minnesota Law 
School spoke to the Association on the 
merits of conciliation as worked out in 
Minneapolis. Judge Moffit of Tipton was 
very enthusiastic in support of the 
measure. The Committee on Law Re- 
form had been in touch with the Secre- 
tary of the American Judicature Society, 
and encouraging information was re- 
ceived from him. They had also studied 
the report on this subject matter pre- 
pared by the Carnegie Foundation. As 
a result the Bar Association went on ree- 
ord as supporting this proposal. 

In 1921, at the Thirty-ninth General 
Assembly, this measure was introduced 
but nothing came of it. In 1923, how- 
ever, at the next session of the legisla- 
ture, Code Commissioner’s Bill No. 224, 
entitled ‘‘Court Rules for Conciliation 
of Small Claims,’’ was enacted into law. 

By its terms the judge of any district, 
superior, or municipal court might adopt 
and enforce rules prescribing the man- 


ner of settlement of controversies by con- 
ciliation. He was also given the power 
to prescribe the duties of the clerk in 
regard to conciliation matters. He might 
also appoint a conciliator or act as such 
himself, but he was forbidden to preside 
at the trial of any action involving a con- 
troversy in which he had acted as concil- 
iator. 
Procedure Informal and Simple 

The proceedings were to be informal; 
no record was to be kept; and no party 
was to be represented by counsel except 
by consent of the conciliator. Where 
conciliation rules were adopted under 
these sections, an attempt was made to 
make them compulsory under certain 
sums of money and in most kinds of 
cases. The judge was to adopt rules for 
the speedy determination of such cases 
and he was required to set aside a def- 
inite day of the week to be given over to 
such matters. 

After much activity on the part of the 
four judges of the Municipal Court, a 
conciliation branch was established by 
their order at Des Moines on September 
1, 1927. This was done under the above 
statute. Judge Sawyer was especially 
active in the formation of the new Court. 
Consequently upon its establishment he 
was appointed Conciliator to serve for 
the period ending March 31, 1928. 

Judge Sawyer was authorized to pre- 
pare such blanks, books, and dockets as 
might be necessary for the transaction 
of business. He set about this task with 
vigor, and the new branch was soon in 
operation. From the start it met with 
marked success. Within two weeks 75 
cases had been filed, and the number in- 
creased as the public became familiar 
with the nature of the Court. At first 
there was some confusion on the part 
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of the public as to the nature of the 
Court because it was ealled a concilia- 
tion court and not a small claims court. 
Many people received the impression 
that it was a court of domestic relations. 
The Court is now called the Des Moines 
Conciliation or Small Claims Court. 

Procedure in the new Court is simple. 
One of the municipal judges is detailed 
to act as Conciliator for a one-year 
period. If for any good reason he ean- 
not be present, any of the other judges 
may serve in his place. The judge who 
is appointed Conciliator receives no in- 
crease in pay. One of the deputies in 
the office of the Clerk of the Municipal 
Court is made Clerk of the Conciliation 
branch at no increase in pay. No addi- 
tional expense is incurred to either state 
or city by the change. 

Any person who has a claim that is 
within the jurisdiction of the Municipal 
Court may appear before the Concili- 
ator and state his claim without the need 
of formality or written pleadings. The 
Conciliator or the Clerk will assist the 
person in making out the claim and pre- 
paring the necessary notices. He is also 
shown how to have them served. 

Simplicity and directness of action is 
the order here. The employee who feels 
he has been cheated out of five dollars 
in salary by his employer may bring his 
claim here without paying an attorney 
more than the sum involved. The Con- 
ciliator may reach for a telephone, call 
up the man, and bring him into his 
office for an informal settlement. There 
are no costly notices, no bewildering pro- 
cedures, no delays—none of the things 
which in the past stood between justice 
and the little claims of the man on the 
street. 

If the Conciliator finds a case proper 
for conciliation, the defendant is notified 
and an attempt is made to adjust the 
claim. On the other hand, if he thinks 
a claim not proper for conciliation, he 
says so and the claimant is permitted 
to file his suit in the Municipal Court 
in the usual manner. 

The work of conciliation is given life 


by the provision that no claim of one 
hundred dollars or less shall be filed in 
the Municipal Court until a good-faith 
effort has been made to settle it by con- 
ciliation and a certificate to that effect 
furnished by the Conciliator. There are 
exceptions to this provision, however, as 
in the cases of suits aided by attach- 
ment, or to enforce a lien, or for re- 
plevin, or upon written contracts when 
due, or in eases where the petition states 
that the defendant is about to change his 
residence from the county, or where 
either party to the controversy is a non- 
resident of the county. 

The action may be commenced by 
causing conciliation notice to be served 
upon the opposite party, or notice may 
be given by telephone, mail, or by word 
of mouth. If the opposite party has 
been served with an original notice to 
appear before the Conciliator and he 
fails to appear, the case may be docketed 
by the claimant and judgment entered 
in the usual manner. If, however, the 
opposite party has been notified orally, 
by telephone, or by mail and he fails to 
appear, the Conciliator may order the 
ease filed in the Municipal Court with, 
or without, prepayment of costs. But 
in these cases no default judgment can 
be entered if the party fails to appear. 
It seems advisable always to serve a 
regular legal notice. These notices may 
be had from the Clerk. Legal notice 
must allow five days between the date it 
is served and the date of the hearing. 

At nine o’clock on the date fixed in 
the notice the case is called. If the de- 
fendant fails to appear, a default is 
entered against him and the judgment 
may be taken at once. At eight o’clock, 
or as soon after as everyone concerned is 
present, the Conciliator sits down at a 
table with the two parties and each one 
tells his story. No econtinuances are 
granted unless both parties agree. It is 
important, then, that both parties be 
present at the time fixed. If for any 
reason either party cannot be present, 
an arrangement to have the case con- 
tinued is required in advance. 
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The hearing is very informal. The 
Conciliator may swear the witnesses 
and take evidence in whatever way he 
believes most conducive to a settlement 
of the controversy. Or, if he sees fit, 
he may suspend altogether the rules of 
evidence and swearing of witnesses. 
The elasticity and the wide discretion 
vested in the judge is one of the Court's 
chief merits. It might be said that in 
most cases the parties are not sworn but 
> are permitted to tell their stories in their 
own way. 

Judgments Based on Agreements 

The Conciliator asks such questions 
as will help to get all the facts. Then 
he advises the parties as to their legal 
rights in the case and suggests what he 
deems to be a fair and amicable settle- 
ment of the case. In most cases no wit- 
nesses are necessary. Any information 
obtained at the hearings or during the 
proceedings is confidential and may not 
be used against the one giving it or in 
the trial of the case afterwards. Conse- 
quently neither party can lose anything 
by telling his full story. 

All settlements are based upon agree- 
ment. There can be no settlement unless 
both parties agree to it. Settlements 
are usually made so that they can be 
paid in installments. However, any 

ray agreeable to the parties may be 
adopted. When the settlement agreed 
upon is not fully paid or executed, it is 
reduced to writing signed by both parties 
and filed with the clerk. If they fail 
to carry out the agreement, judgment 
may be entered for the amount agreed 
upon. 

If the Coneciliator is unable to settle 
the controversy, he furnishes a certifi- 
cate showing that a good-faith effort 
has been made to conciliate the ease. 
Such certificate is made upon the 
request of either party and permits 
him to commence his action in the Mu- 
nicipal Court. The Conciliator can as- 
sign no ease for trial in the Municipal 
Court within five days of the hearing, 
except by the consent of both parties. 

At the hearing the parties may appear 


in person and present their respective 
claims and defenses to the Coneiliator, or 
either one of them may be represented 
by counsel who is authorized to settle the 
controversy. Lawyers, however, are not 
encouraged to come to the Conciliation 
Court. It is felt that if the parties have 
attorneys they depend on the attorneys 
to earn enough to pay their fees and that 
the lawyers are likely to stand on legal 
technicalities to do so. Such procedure 
keeps the parties apart rather than 
bringing them together. The spirit of 
compromise so necessary to the concilia- 
tion process is accordingly reduced to 
the ‘‘irreducible minimum,’’ and the 
whole purpose of the Court is defeated. 

Consequently the Court does not enter 
appearances of lawyers in conciliation 
‘ases. It is true that a lawyer may rep- 
resent a person if he has full authority 
to compromise and settle the case, but he 
appears as an agent of the party rather 
than as a lawyer. The desired object is 
to get the parties themselves to meet and 
talk over their differences. Usually the 
Court can effect a fair settlement. In 
most of the cases to date where agree- 
ments were not reached, lawyers talked 
and made eases for their clients. 

In all cases adjusted by the Concilia- 
tor a fee of one dollar is taxed. This is 
the total cost of conciliation. The cost 
for judgments in the regular Court is at 
minimum $3.75, and may go as high as 
$50.00. In extreme cases on appeal it 
may go even higher. If the conciliation 
process fails, nothing has been lost. The 
‘ase is ready for trial in the regular 
Court almost as quickly as if it had been 
brought there in the first place. No new 
notice is required and no additional ex- 
pense or delay is incurred. When no 
settlement is made, no fee is taxed, but 
if a fee is already paid, it is credited 
upon the filing fee in the Municipal 
Court. 

Why should the conciliation process be 
so much cheaper? In the first place, con- 
ciliation settles the matter at one hear- 
ing. In the regular Court from a few 
weeks to a year is required to finish the 
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litigation. The average amount of time 
consumed in settling disputes by concili- 
ation is less than a half hour to a ease. 
Consequently the fee of one dollar pays 
the actual cost of the service. No time 
is lost because of technical rules of evi- 
dence, oversights, delays, and inability 
to secure evidence. 

Not only are the individual disputants 
helped to a speedy and economical settle- 
ment of their difficulties by this process, 
but that overburdened and innocent 
third party, the Average Citizen, is saved 
a large amount in court costs. If the tax- 
payer could be made to see the savings 
that are effected by this scheme in small 
cases, there would be little doubt as to 
his enthusiastic support. 

Public Saves Materially 

Judge Sawyer is careful to point this 
out to the publie in a little pamphlet 
which he has issued to the citizens of 
Des Moines. The fees taxed to litigants 
in the average trial in the regular courts 
very seldom pay the cost. Directly or 
indirectly the public pays the rest. 

Judge Sawyer shows that in Des 
Moines in 1926 the cost of juries in the 
Municipal Court alone was $9,780.00. 
There were 130 cases tried to juries, 
making an average cost per case for jury 
fees of exactly $75.00. In each ease the 
litigants were taxed a fee of $6.00. This 
left to the public a net cost »f $69.00 for 
every jury trial. 

In 1926, 4,535 civil eases were filed in 

he Municipal Court. More than 2,500 
of these eases were for $100.00 or less. 
More than 1,200 of them were for $50.00 
or less. Nearly all these cases are now 
brought first of all in the Conciliation 
Court. The records of the conciliation 
branch to date show that about ninety 
per cent of the cases brought there are 
settled. This cuts down the cost to the 
general publie of settling these small 
controversies. 

Aside from the financial gains result- 
ing from the Court there are certain 
other advantages apparent. There is a 
different spirit. There is certainly more 
chance of the parties leaving the concilia- 
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tion chambers with a friendly disposition 
toward one another than there is in the 
regular court room. One device is based 
on conflict; the other on compromise. 
When a man loses a judgment in the 
Conciliation branch, we see an attempt 
to pay it. That is not always the ease, 
but certainly more often than in the reg- 
ular Court. Then, too, every attempt is 
made to make payment easier by install- 
ments. The judgment is less burden- 
some and accordingly more apt to be 
given consideration. This is an advan- 
tage over the other system where all is 
due at onee. 

The Conciliation Court helps the small 
debtor in several ways. If a man is hope- 
lessly behind, beset upon from all sides 
by the ‘‘butcher, the baker, the candle- 
stick maker,’’ he may come here for re- 
lief, get the wrinkles ironed out, and 
start anew in a systematic fashion. To 
do this he may file a statement with the 
Coneiliator listing all his debts and the 
names of his creditors. Notice will be 
served upon all of them and an attempt 
made to settle all his debts in one hear- 
ing. 

This procedure has a wholesome effeet 
in many eases. The debtor is permitted 
to pay the clerk certain stipulated sums 
in regular installments. These payments 
are divided pro rata among his creditors. 
Two things are accomplished : the debtor 
is relieved of the constant burden and 
worry of bill collectors, and the creditors’ 
bills are collected without expense. 

As time passes the number of eases 
tried by the Court shows a very substan- 
tial increase. 

The following is a report of cases filed 
in the Conciliation Court of the City of 
Des Moines, Iowa, from September 1, 
1927, when the Court was established, to 
March 1, 1928: 


No. of Cases 

cases disposed Pend- Dis- 
filed of ing missed 

DOOR. awews 130 120 2 8 
RS evee a 164 151 9 4 
Nov. ..... 180 167 7 6 
ee 184 164 13 7 
ee ie 2G 184 165 10 9 
eee 201 159 38 4 
Total ...1,043 926 79 38 
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There is every reason to believe that 
the number will continue to increase as 
people learn more about the Court. 

The Court has not been able to concil- 
iate in every case; that would be too 
much to expect. But considering the 
cases lost because of defective service of 
notice the number dismissed or dropped 
is not large. 

The forms first devised by Judge Saw- 
yer were used for some time and then 
disearded in favor of a rubber stamp 
indicating the disposal of the case. Some 
were completely changed; others were 
permitted to remain intact. The changes 


effected demonstrate the experimental 
character of the Court. It is trying 
things out and retaining or discarding at 
the dictate of experience. The Court 
will need alterations. Undoubtedly many 
changes will take place as time passes. 
sut under the capable administration of 
the present Conciliator there is every 
reason to believe that it will develop into 
a tribunal that will permanently meet 
the longfelt need of some agency for the 
settlement of small claims. 
—F. R. Aumann, 
Political Science Dept., State 
University of Iowa. 





Expert Control of Legal Procedure Through 
Rules of Court 


sy Epson R. SUNDERLAND 


The strong effort which is being made 
by the legal profession of the United 
States, to place the regulation of legal 
procedure under the control of the 
courts, has the double purpose of saving 
the public from the burden of an utterly 
inadequate administration of justice, 
and of rescuing the profession from the 
undeserved charge of responsibility for 
that inadequacy. The grave dissatis- 
faction with the performance of the 
courts is not confined to the laity, but 
is fully shared by that numerous body 
of lawyers who feel that the practice 
of the law is primarily a public service. 
3ut the causes of the failure have not 
been so clearly recognized, and the first 
step toward an effective remedy must be 
a sound diagnosis. 

Now the legal profession differs from 
all others in one striking particular. It 
operates under a procedure prescribed 
by law, so that every member of the 
profession is required to employ the 
same standardized technique. The state 
has always insisted upon keeping con- 
trol of the mechanism for administering 
justice, making it a publie monopoly, 


and it has pursued the policy of rigidly 
prescribing rules to govern the practice 
of the courts. Lawyers compete with 
one another only within the limits of 
the established rules. No one is allowed 
to outbid his competitor by offering a 
new remedy or by using a superior pro- 
cedure. All members of the bar—the 
most progressive, enterprising and in- 
telligent as well as the most common- 
place—suffer in almost equal measure 
from the clumsy and useless require- 
ments of the current system. If a law- 
yer, so circumstanced, fails to meet the 
expectations of his client, how ean it be 
justly said that the fault is his? 
Compare the lawyer’s position with 
that of the physician. Legislation does 
not in the slightest degree prescribe the 
methods which he must employ. Estab- 
lished practice counts for nothing in the 
face of a new discovery. Every mem- 
ber of the medical profession has a 
direct, constant and powerful incentive 
to strive after new processes and to em- 
ploy them at once in the service of so- 
ciety. The physician is master of his 
own procedure. He may follow the 
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practice which he considers good and 
reject the practice which he disapproves. 
Since society gives him complete per- 
sonal freedom in his choice of methods, 
it may properly hold him individually 
responsible for the results produced. 

No one supposes that the administra- 
tion of justice can ever be conducted 
without uniform rules which operate 
equally upon all who practice before the 
courts, so that responsibility cannot be 
so fully individualized in the case of 
the lawyers as it is with those who serve 
in the unrestricted fields of science, 
commerce and industry. At most the 
responsibility belongs to the profession 
as a whole, and the popular instinct 
which blames the entire bench and bar 
for the failures of the judicial establish- 
ment, is to that extent sound. 

But the same considerations which ex- 
empt the individual lawyers from re- 
sponsibility, operate equally to exempt 
the profession. The bench and bar have 
little more to do with the rules under 
which they work than has the individual 
attorney. The entire profession is 
foreed to perform its duties under a 
procedure which it does not control. 
No other profession, and indeed no 
other s¢cial group, was ever placed in 
so herpiess a position. The strong genius 
for government which our people pos- 
sessed in the simple days when the re- 
publie was founded, seems to have been 
lost in the tremendous territorial ex- 
pansion and the deluge of material pros- 
perity which has surpassed all records 
In the history of mankind. We have 
completely outgrown our facilities for 
administering justice, but while we have 
welcomed and encouraged the services of 
experts in every other field we have 
never permitted legal experts to control 
the complex machinery of our courts. 

The problem now confronting the 
United States is to get rid of the in- 
competent and unintelligent regulation 
of legal procedure by legislative bodies, 
put it in the hands of experts and then 
see to it that those experts are held ac- 
countable for organizing and maintain- 


ing a system adequate for our needs. 
That means, of course, the substitution 
of court rules for legislative codes. 

The distressing inferiority of Ameri- 
can legal procedure as compared with 
that of Great Britain is a conspicuous 
demonstration of the difference between 
expert and non-expert regulation. We 
inherited a system which had been de- 
veloped through centuries of effort by 
the bench and bar of England. It was 
a system which in its day did fairly 
well, for the era of industry had hardly 
begun in 1776, and the courts were able 
to operate with a speed and accuracy 
fairly well adapted to the society which 
they served. But under the stimulus 
of the great industrial and commercial 
development of the 19th century, the 
demands upon the courts were enor- 
mously inereased. Delays and uncer- 
tainties which were merely annoying in 
the leisurely period of sailing vessels 
and horse transportation, might well be- 
come intolerable in a high pressure age 
of steam, electricity, and gasoline. The 
very best ability was needed to keep the 
courts adjusted to the rapidly changing 
conditions in society. No one could pos- 
sibly do this except the legal profession, 
for no one else understood the mechan- 
ism of litigation. England seems to have 
kept this vital principle in mind, and 
the development of English legal pro- 
cedure was never taken out of the hands 
of the courts. The result was that the 
experts in the administration of justice 
kept pace with the experts who were 
revolutionizing ecommerce and industry. 
In the United States, on the other hand 
an overconfident democracy disregarded 
the lessons of experience and placed the 
regulation of the courts under the direc- 
tion of the political representatives of 
the people. They had no knowledge of 
the machinery which they undertook to 
control, and no appreciation of pro- 
eedural possibilities. The tremendous 
changes in modern life have loaded the 
courts with novel problems of infinite 
variety, but the rigid and clumsy codes 
under whieh they operate have almost 
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destroyed their usefulness. Frightened 
by the collapse of the judiciary in deal- 
ing with crime, the people are fran- 
tically demanding the imposition of the 
most appalling sentences, as though the 
one criminal who is caught and con- 
victed were a scape-goat carrying the 
sins of the ninety and nine who go free. 
Arbitration is proposed as an escape 
from the technicalities of procedural 
law; and administrative boards and 
commissions are constantly being ere- 
ated in order to withdraw from the 
courts a vast range of questions which 
are beyond the capacity of their obsolete 
methods. 

Apparently nothing more important 
than familiar tradition has kept the ju- 
dicial establishment out of the stream 
of modern progress. Not only is every 
other phase of contemporary American 
life studied and directed by experts, but 
new tribunals supplementing the courts, 
whether strictly judicial or partly ad- 
ministrative, have in almost every in- 
stance enjoyed the benefit of regulation 
by those who are specialists in the work. 
All the new courts which Congress has 
established since the Field Code de- 
stroyed professional initiative in ordi- 
nary legal procedure, have been given ex- 
press power and authority to make and 
amend their own rules of practice. This 
has been true of the Court of Claims, 
the United States Court for China, the 
Court of Customs Appeals, the Com- 
merce Court, the present Supreme Court 
of the District of Columbia, the Inter- 
state Commerce Commission, the Board 
of General Appraisers, the Board of Tax 
Appeals, the Federal Trade Commission, 
and the Federal Power Commission. 
The states have followed the same 
course, and every railroad or public 
utility commission and every industrial 
accident board itself makes the rules for 
the regulation of its own practice and 
procedure. Only the regular courts 
drag the ball and chain of a legisla- 
tive code. 


The court rule system of judicial ad- 
ministration will not relieve the pro- 
fession from responsibility to the public 
for the efficient operation of the courts. 
It will increase but at the same time 
justify that responsibility. Nor will it 
deprive the public of the right to criticise 
failures in performance and to effectively 
insist upon satisfactory results. The 
English public has never ceased to de- 
mand from the profession a very high 
quality of service, and a watchful Par- 
liament has strongly supported public 
opinion. But the English have never 
made the cardinal error of taking the 
regulation of legal procedure out of 
trained hands and committing it to a 
political assembly. The function of 
Parliament has been to pass upon the 
results produced by the current system 
of practice, leaving it to legal experts 
to devise ways and means of improving 
the product when found unsatisfactory. 
In this way the publie and the profes- 
sion work together to their mutual ad- 
vantage. The public, through the press, 
or through parliamentary commissions 
created to investigate the working of the 
courts, frequently points out weaknesses 
in the administration of justice, and the 
rule making organization, which is 
called the Rule Committee, at once takes 
up the task of improvement. 

There is almost an automatic adjust- 
ment, and the Rule Committee, repre- 
senting both bench and bar, works as 
efficiently to meet the new problems 
which crowd upon the courts as does 
the research department of a great 
manufacturing company to meet the de- 
veloping demands of modern industry. 
In view of what England has done, it 
is inconceivable that American apprecia- 
tion of expert service will not extend 
into the field of judicial administration 
and enable the legal profession to use its 
skill and experience in rescuing the pub- 
lie from burdens which have become in- 
tolerable. 


Assist Courts in Handling Traffic Cases 


Massachusetts Judicial Council Makes First Study on State-Wide 
Basis of Problems Arising from Vehicular Trafiic— 
Promise of Relief Given 





In the February number we were able 
to report briefly on the extraordinary 
and valuable activities of the California 
Judicial Council. We have previously 
at several times published news concern- 
ing the work of the Massachusetts Judi- 
cial Council. In this number we present 
new rules of procedure adopted by the 
Washington Supreme Court which were 
drafted, we understand, by the Judicial 
Council of that state. 

These evidences of study and effort 
are most valuable in support of our oft 
repeated assertions that there has grown 
up in all states a great need for super- 
vision of the administration of justice, a 
thing which is not the duty of any 
special judge or court. They prove 
most effectively the usefulness of a rep- 
resentative body of judges as a means 
for unifying and integrating 4 state 
judicial system. 

This by way of introduction to a re- 
cent report by the Massachusetts Ju- 
dicial Council concerning means for 
dealing with the great volume of traffic 
cases now cluttering up the criminal 
courts. The matter is of intrinsie im- 
portance, as well as illustrating how 
difficult problems in the field of justice 
are better handled through a judicial 
council than by accustomed legislative 
methods. 

On March 19 the Massachusetts Coun- 
cil submitted to Governor Fuller its re- 
port, substantially as follows: 

In dealing with such petty cases, there 
are three principal objects to be ae- 
complished as far as practicable: first, 
to remove the shadow of a criminal 
record for what should really not be 
called a crime; second, to reduce econ- 
gestion of the criminal court dockets and 
eliminate the necessity of the presence 


of a judge; third, to keep police officers 
on their beats instead of wasting their 
time waiting in court houses in connec- 
tion with such cases. 

In discussing this subject, it should 
be constantly borne in mind that we are 
considering merely the petty automobile 
offenses punishable by fine only, 
and the violations of loeal traffie regula- 
tions, for which the maximum penalty 
under the statutes is twenty dollars and 
the usual penalty less than twenty dol- 
lars It is estimated that at least 
of the persons charged in these 
petty cases plead guilty. 


TH % 


There are several classes of petty cases 
to be dealt with which seem to eall for 
different methods of treatment. 

First, defects in the ear, such as de- 
fective brakes, ete. One objec- 
tion to the present method of dealing 
with such defects by criminal complaint 
and fine is that the penalty thus im- 
posed does not cure the defect and the 
defective car may be immediately driven 
on the road again. We believe that this 
sort of thing should be dealt with in a 
direct administrative manner by notice 
from the registrar’s office to the owner 
to appear at some designated place for 
inspection with the defect remedied. If 
this is not done the registration should 
he suspended until it is done. 

Second, petty operating offenses not 
involving defects in the car. In most 
of such cases a warning that unless the 
operator is careful in future his license 
will be suspended, is all that is needed, 
snd if after that subsequent reports 
show that he is a ‘‘persistent violator” 
the license should be suspended, or, in 
proper cases, revoked. 

In 1927, there were about 15,000 sus- 
pensions or revocations by the registrar 
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which were subject to an appeal to the 
Division of Highways. Out of this 
number, only 64 cases were appealed. 
Of the cases appealed, the registrar’s 
decision was affirmed in about half of 
the cases and reversed in the other half. 
These figures seem to indicate that the 
administrative method of dealing with 
such cases is more effective than the 
court method and that the administra- 
tive appeal to the Division of Highways 
is a fair method of dealing with the reg- 
istration or license, the power over the 
license being far more effective than the 
power to fine, the exercise of which often 
has but little deterrent effect. 

Proceedings in court are not neces- 
sary in most petty cases for they simply 
duplicate the work at present. 

Nothing in either of the administra- 
tive plans recommended would prevent 
a complaint in court if there were any 
real oceasion for it With the 
two classes of cases already referred to, 
the Registrar of Motor Vehicles is di- 
rectly concerned under G. L. chapter 90, 
section 20. 

To deal with these cases the council 
recommends that the chief of police of 
any city or town or any executive officer 
or officers delegated by him, the execu- 
tive officer of the state police patrol or 
the superintendent of the Metropolitan 
Police, instead of prosecuting (such 
petty) offenses may notify the 
Registrar of Motor Vehicles of said vio- 
lations and of their recommendations if 
any on blank forms furnished by the 
registrar but such notification shall not 
prevent prosecution. 

Third, violations of local traffic regu- 
lations, with which the registrar’s office 
is not concerned at all. As to these we 
believe that a plan somewhat similar to 
that in Chicago, Los Angeles, and else- 
where should be tried. These local traffic 
regulations, such as parking, ete., differ 
in the 347 cities and towns in Massa- 
chusetts. G. L. chapter 40, section 22 
and chapter 85, section 10, chapter 90, 
section 18 authorize each city and town 
to make such rules, subject to penalties 


not exceeding $20. The problem is not 
to interfere with this local power but to 
provide some uniform and_ simple 
method of enforcing these varying rules 
without wasting the time of the courts 
and the police and the parties them- 
selves. 

Briefly, the suggestion is that fixed 
penalties for successive violations within 
a period of twelve months should be 
specified by such cities and towns as 
may decide to try the experiment; that 
these violations should not be deemed 
criminal offenses involving a criminal 
record, and that when a man is charged 
or a ear is tagged for violating such 
local rules provision should be made by 
rules of the district court by which, 
when there is no dispute about the facts, 
the person charged may go to the clerk’s 
office and pay the specified amount and 
get. a receipt from the clerk, without 
taking up the time of the judge or of the 
police officer. The clerk will have a 
record of any previous violations of the 
same rule within the jurisdiction of his 
court within twelve months, and the 
penalty being fixed the case may be dis- 
posed of at once. If the person charged 
wishes to contest the facts he may do so 
and get a hearing before the court. 

An act to earry out this plan without 
interfering with the powers of the cities 
and towns is submitted in the report. 

In these cases whether under the 
motor vehicle laws or under local traffic 
rules in which complaints are actually 
made to the court, while we believe that 
some of the ‘‘teeth’’ incidental to erim- 
inal procedure are desirable to secure 
better observance of the regulations, we 
think it is a mistake to brand a person 
with a criminal reeord for a petty of- 
fense not involving moral turpitude. 
Today in all these petty matters the 
persons charged are treated in the same 
way as those charged with serious 
crimes, except in the severity of the pen- 
alty. The persons complained of are 
either arrested on warrant or summoned 
to appear in the criminal court. They 
are arraigned in open court and asked 
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to plead guilty or not guilty. If they 
plead guilty or are found guilty a crim- 
inal record stands against them, unless 
the cases are placed on file, and this 
record may be shown in evidence for the 
purpose of affecting their credibility as 
witnesses in court (see G. L. chapter 
233, section 21). 

In order to avoid this branding of 
persons in such eases and also to avoid 
waste of time of all concerned, the Judi- 
cial Council recommends the following 
act: 

A person charged in court with any such 
violation or with a violation of any local 
traffic regulation or rule, may request the 
court to have the complaint against him 
taken for confessed; such request may 
likewise be made in his behalf and in his 
absence by one duly authorized. The 
court may in its discretion grant such re- 
quest and if satisfied that the accused has 
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not been complained of for a like offense 
within a year dismiss the complaint with- 
out arraignment or may without arraign- 
ment and in his absence impose the penalty 
provided by law in such case. When such 
request is granted the proceedings shall 
not be deemed criminal. 

If the penalty is imposed in the absence 
of the accused the court shall fix a time 
for its payment and if not paid within 
the time so fixed a default shall be entered 
and the court shall issue either a warrant 
for the apprehension of the accused or a 
summons for his appearance at court as 
therein ordered. 


The report ends with the statement: 
‘‘We see no reason why these plans 
which we recommend should not prove 
workable in practice. We think they 
are worth trying and that if they sue- 
ceed they will remove a serious cause of 
irritation, misunderstanding, and dis- 
content with the administration of the 
law which now exists.”’ 


U. S. F edevenion of Justice Created 





The United States Federation of Jus- 
tice was organized in Washington on 
May 24. Its purpose is to stimulate a 
new kind of research in every depart- 
ment of the administration of justice 
and to co-operate with all existing or- 
ganizations now engaged in any part 
of the field. The Federation of Justice 
is brought into being through the ef- 
forts of Judge Ewing Cockrell, of War- 
rensburg, Mo., who has devoted a good 
deal of time for nearly two years to 
this work. 

The project is to find means for the 
writing and publication of various 
books intended to embody the best praec- 
tices in all fields. As a Cireuit Judge 
the promoter found many perplexing 
questions, especially in penology, and 





felt that if all information § were 
gathered together, he, and all other 
judges, would be materially aided. Ref- 
erence to some original methods devised 
by Judge Cockrell will be found in this 
Journal, Vol. X, No. 5, p. 154. 

So it is intended to promote research 
in criminal procedure, civil procedure, 
police and prison administration, prose- 
cution, and like fields looking to the 
production of books which will contain 
information concerning the best prac- 
tices. These books will then be given 
to officials active in the administration 
of justice. It is proposed to secure 
the co-operation of various existing or- 
ganizations in conducting the research 
and writing the manuals. 


(Continued from page 4) 


no allegiance to bar ideals. 


Objectors in Chicago and New York have feared 


that inclusive organizations in their states would turn control of the bar over 
to a numerous group of unworthy lawyers who would employ it to protect 


themselves, and for political purposes. 


California has no such great bodies of 


metropolitan lawyers as New York and Chicago, but in Los Angeles County 
and the counties bordering on San Francisco Bay there are three million people 


and enough lawyers to afford a test of the fears expressed. 


And the fact ap- 


pears that in selecting members of the Board of Governors it is inevitable that 
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the lawyers who hold high the best ideals of the profession are the ones who 
will be chosen. Nor can we believe actually that in New York City the result 
would be different. Only when a majority of the lawyers combine to lower 
standards and acquire a majority of the governing board, can a dangerous ele- 
ment express its interests under a bar act. Failure to join and support an 
exclusive bar association is not yet proof of inferior morals. 

In asserting that the California Bar is to-day the best organized and most 
effective in North America we need in fairness, as well as courtesy, to admit a 
debt to the Canadian bars. We have not yet gone far enough to justify boast- 
ing, but we appear to have established a standard which the profession may 
strive to match in all the other states. 
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